A note on the e¢eation of peers

1. Itis often statethat the creation of peers is an exercise of the preroddiigaever,
this note seeks to show that, in the creation of life peers to sit in the House of Lords,
the power exercised by the Queen (upon advice) is statutory, not of the prerogative

following the Life Peerages Act 1958.

2. Such a conclusion would render sh@f the reasoning in Black v Chréti@901Yy
obsolete, since that case assumefthout reference to the 1958 Acthat the power

in question was the prerogative of bestowing honours.

Life peerages before the Life Peerages Act 18pBointing a life peer was
insufficient to grant an entitlement to sit in Parliament:
5 HLC 958.

5. Parke was then granted an hereditary peerage (thoug
title), and the Appellate Jurisdiction Act 1876 granted |
a number of Lords of Appeal in Ordinary, being peers 1
ard entitled to receive a writ of summons to the House
amended in 188 extend these to peerages for life, ev

of Appeal in Ordinary.

1 EgAW Bradley, KD Ewing & C J S Knigh{2015) Constitutional and Administrative Lagv



The Life Peerages Act 1958

6. The Life Peerages Act 1958. 1states thatHer Majesty shall have power by letters
patent to confer on any person a peerage for life having the incidents specified in
subsection (2) of this sectionThere are three possible interpretations of this

provision.

7. Firstly, it may be that it is merely declaratory of a-presting prerogative to appoint
life peers to sit in the House of Lords. However, the language of the Act tends away
from this interpretation: the use of ‘shall haxegher than ‘hassignifies that the Act
will effect a change of Her Majesty’s powers. Further, although several of their
Lordships in debate on the Bill considered it a corrective to the Wensleydale case,
the Act does not explicitly overturn that decision. Rather, it appears to grant a new

power.

8. The secondrad third interpretations differ on the nature of that power. It may either
be (i) a power to create life peers (the new peerage having the incidents set out in
subsection (2)) or (ii) a power supplementary to a prerogative power of creation,
allowing Her Majesty to grant to new life peers the right to receive writs of summons
and thus to attend the House of Lords. It is submitted that the former of these is the

correct interpretation.

9. The first point in favour of this interpretation is the plain languadbes$tatute. The
power is‘to confer...a peerage for life’not merely‘to confer...the incidents
specified in subsection (2further, subsection (2) uses the language ptarage
conferred under this sectignindicating that the creation itself is use of the

statutory power.

10. Secondly, it is submitted that the Act clearly envisages the rights set out in subsection
(2) as Incidents’of the peerage created. That is, the new rights stem from the very
nature of the peeragereated To construe the Act as creating a supplementary
statutory power to grant those rights is therefore inconsistent with tld#@tguage

11.The language of the 1958 Act may be contrasted with the Peerages Act 1963, s 6: °
woman who is the holder of a hereditary peerage in the peerage of England,
Scotland, Great Britain or the United Kingdom shall (whatever the terms of the
letters patent or other instrument, if any, creating that peerage) have the same right

to receive writs of summons to attend the House of Lords, and to sit and vote in that



House.. as a man holding that peeragdhe power to create life peers under the
prerogative was not in dispus the time of the 1958 Ac¥What was in dispute was
the right to attenthe House of Lords. Had Parliament wished simply to create that

right, it would have done so in the clear language of the 1963 Act.

12.Thirdly, s. 1(3)permits a ‘life peerage [to] be conferred under this section to a
woman’. This clearly envisages the s. 1 power as one of creating a life peerage (with
certain incidents)Life peerages had previously been conferred upon women under
the prerogativewithout the right to sit in Parliamen@nd so no special power was
required to create the peerage its€lie intended effect of s. 1(3) is to clarify that
the power granted by s. 1 is a power to confer a life peefagaew kind carrying
a right to attend Parliament and capable of being bestowed on men and women alike

and not merely to bestow supplementary rights.

13.1t follows that, even if there was a pe&isting prerogative power to create life peers
with the right to sit in the House, the 1958 Act has subsumed itz B& Keyser's
Royal Hotel Ltd1920] AC 508.

The letters patent

14.1t is submitted that aa



17.1t will be noted that Forms F and G include reference to ‘all other powers’, which
must refer to prerogative powetsis submitted that this element of the formula is

legally redundant, but was perhaps included ex abundanti cdutela.

Can life peers be appointed under the prerogative?

18. Although the 1958 Act has subsumed any-gxisting prerogative power to create
life peers entitled to sit in the Hou@ender the principle in De Keysett)is plausible
to argue that it has not subsumed anyeisting prerogativgpower to create life
peerages without that right.

19.The 2017 report of the Lord Speaker’'s committee on the Size of the House noted this
possibility as a way of conferring higanking honows without precipitating a
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accident of history -a prerogativepowerthe control ofwhoseexercise requireso
principledrationale
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